IN THE H GH COURT OF JUDI CATURE AT BOVBAY
CVIL APPELLATE SIDE
VWRI T PETI TION NO. 1750 OF 2007

M. Surupsingh Hrya Naik )
Age 60 years, Munbai Indian )
| nhabi t ant, resi di ng at Nawagaon)
Post Nawagaon, Tal. Nawapur, )
Di st. Nandur bar. ) .. PETI TI ONER

Ver sus

1. State of Maharashtra
(through Additional Secretary
General Adm nistration Deptt.
having office at Mantral aya
Munbai - 400 032.

2. State Informati on Conm ssion
Mahar ashtra, an Authority

Est abl i shed under the

Provi sions of the Right

| nformati on Act, having office
at 13th Floor, New Adm ni st -
-rative Building, Oop.

Mantral aya, Madam Cana Road,
Munbai - 400 032.

3. The Appellate Oficer, Sir

N N N N N N N N N N N N N N N N

J.J. Hospital, Minbai.



4. The Public |Information
Oficer, Sir J.J. Hospital,
Bycul | a, Munbai .

5. Shai | esh Gandhi, Age Adult

)
)
)
)
Munbai | ndi an | nhabitant )
residing at B/ 2, Gokul Apartnent)
Podar Road, Santacruz (West), )

)

Munbai - 400 064. . RESPONDENTS

M. Y.S. Jahagirdar, Senior Advocate with M. S.S. Kanetkar
for petitioner.

M. A A Kunbakoni, Associate Advocate Ceneral with M.

V. P. Mal vankar, AGP for the Respondent Nos. 1 to 4.

Respondent No.5 in person.

CORAM : F.I. REBELLO &
R M SAVANT, JJ.
DATED : 23RD MARCH, 2007.
JUDGMENT (PER F.|.REBELLO, J.)

Rul e. Heard forthwth.

2. The petitioner 1is presently a Menber of t he
Legislative Assenbly of the State of Maharashtra. Contenpt
Proceedi ngs had been initiated against the petitioner by the
Honourabl e Suprenme Court, which inposed on himinprisonment
of one nonth, by judgnent dated 10th My, 2006. The
petitioner on 12th May, 2006 surrendered to the Police

Aut horities in Minbai and was taken in custody. On  14th
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May, 2006 Petitioner was shifted to Sir J.J. Hospi t al

Munbai on account of suspected heart problens as well as |ow
sugar and bl ood pressure. According to the petitioner he
underwent nedical treatnent at Sir J.J. Hospital, Mnba

for the period of 21 days and was di scharged on 5th June,
2006. Petitioner served the remai ni ng tenure of
i mprisonnment till 11th June, 2006 in jail on which day he
was released from custody on conpleting the period of
sentence. The petitioner contends that he is suffering from
vari ous diseases such as diabetes, heart problemand also
bl ood pressure from 1998-99 onwards and has been adnmitted to
hospital on wvarious occasions on account of his health

pr obl ens.

3. The Respondent No.5 is a private citizen who by an
application dated May, 27, 2006 sought fromthe Respondent
No.4, the Public Information Oficer of Sir J.J. Hospital,
Byculla, Munbai, the nedical reports of the petitioner. In
his application it was set out that it was in public
interest to know why a convict is allowed to stay in an air
conditioned confort of the hospital and there had been
i nt ensi ve questioning about this aspect in the nedia and the
peoples mnd. There is, therefore, a legitinmte doubt about
the true reasons for a convict being acconmpbdated in air
conditioned confort of the hospital, thereby ensuring that
the convict escapes the punishnment inposed on himand also
denies a scarce facility to the needy. The information,
sought was set out therein. On 20th June, 2006 the Public

Information Oficer addressed a letter to the General
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Adm ni stration Departnent, State of Mharashtra, seeking
information of the |egal aspects regarding the application
made by respondent No.5 under the provisions of the Right to
| nformati on Act. On 4th July, 2006 in response to the
letter the respondent No.4 clarified that the Right to
Information Act is a Central Act and any clarification,
assistance or doubt as to interpretation of the provisions
of the Act wll have to be sought from the Centra
Government. On 3rd July, 2006 the Respondent No.4 addressed
a letter to the petitioner, intimating himthat information
about the petitioner’s hospitalisation between 15th My,
2006 to b5th June, 2006 had been sought by the Respondent
No. 5. The petitioner was called upon to give his say as to
whet her the information should be given. There is nothing
on record to indicate whether the petitioner replied to the

said letter.

4. As the respondent No.4 did not furnish the necessary
information, the respondent No.5, preferred an Appeal on
21st  June, 2006 before the Respondent No.3. On 3rd July,
2006 the Respondent No.3 rejected the application on the
ground that the same was not signed by the respondent No.b5.
Respondent No.5 preferred anot her Appeal to respondent No. 3
under Section 19(1) of the Act, which was rejected on 25th
July, 2006. Aggrieved by the said order the respondent No.5
preferred a Second Appeal before the Respondent No. 2. The
Respondent No. 2 allowed the Appeal and for reasons discl osed
in the order directed the respondent No.4 to gi ve

information to the respondent No.5. The petitioner on 5th
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March, 2007 submitted a letter to the Dean, Sir J.J.
Hospital wth a request that information relating to the
petitioner should not be disclosed to anyone. On 8th March,
2007 the petitioner filed an application requesting for a
copy of the application nade by the respondent No.5 and the
order passed by the respondent No.2 from Respondent No. 4.
It is the petitioner’s case that on 8th March, 2007 he made
a representation to the Respondent No.2 as well as
Respondent No.3 stating that the disclosure of information
woul d ampunt to invading the privacy of the petitioner and,
t herefore, he proposed to approach the higher authorities to
ventilate his grievance and as such the copies of the
docunents sought for by him be nade available. The
respondent No.3 infornmed the petitioner by comuni cation of
9th March, 2007 that the order passed by the respondent No. 2
is not available. On 12th March, 2007 the petitioner
t hrough his Advocate once agai n sought for copy of the order
and also prayed that the order be not executed. The
petitioner on receiving a copy of the order preferred this

petition.

5. At the hearing of this petition, the inpugned order
is challenged on various counts. W nmay sumarise the

grounds rai sed before us as under: -

(a) The information sought for by the Respondent
No.5, it is submtted is private and as such could
not have been disclosed to Respondent No.5 w thout

t he consent of the petitioner.



(b) It is next submtted that considering Section
19(4) of the Right to Informati on Act before passing
an order against the petitioner, the Respondent No. 2
was bound to give notice to the petitioner herein.
Such notice has not been given and consequently the
order passed by the respondent No.3 is wthout
jurisdiction and consequently is |iable to be quashed

and set asi de.

6. We have heard the | earned Counsel for the petitioner,
the |earned Associate Advocate Ceneral and the Respondent

No. 5, who appears in person.

7. Before considering the argunents, it would be
appropriate if we consider sonme of the provisions of the

Right to Information Act.

Section Section 2(f) which defines "information"

reads as under: -

"2(f) "information" neans any material in any form
i ncl udi ng records, docunents, nmenos, e-mails,
opi nions, advices, press releases, circulars, orders
| ogbooks, contracts, reports, papers, sanpl es,
nodel s, data material held in any el ectronic form and
information relating to any private body which can be
accessed by a public authority under any other |aw

for the tine being in force.”



Section 2(j) which defines "right to information"” reads as

under : -

"2(j) "right to information" neans the right to
information accessible under this Act which is held
by or under the control of any public authority and

i ncludes the right to--

(1) inspection of work, docunents, records;

(1i) taking notes, extracts or certified copies of

docunents or records;

(1i1) taking certified sanples of material;

(iv) obtaining information in the form of diskettes,
fl oppies, tapes, video cassettes or in any other
el ectronic node or through printout where such
information is stored in a conputer or in any other

devi ce. "

Section 2(n) defines "third party” which reads as under: -

"2(n) "third party" nmeans a person other than the

citizen making a request for information and includes

a public authority."”

Section 3 of the Act reads as under: -



"3.Right to information

Subject to the provisions of this Act, all citizens

shall have the right to information."

Section 4 deals with obligations of public authorities and
the maintenance of records. A person who desires to obtain
information can do so considering Section 6, by naking a

request in witing in the | anguage set out therein.

Section 6(2) is material and reads as under: -

"6(2) An applicant making request for information
shall not be required to give any reasons for
requesting the information or any other personal
details except those that my be necessary for

contacting him"

Under Section 7, the concerned Public Information
Oficer as expeditiously as possible and in any case within
30 days of the receipt of the request either provide the
information or reject the request for the reasons specified
in Sections 8 and 9. W are really not concerned wth
Section 9 as it pertains to information i nvol vi ng
i nfringenment of copyright subsisting in a person other than
the State. W then have for our consideration the rel evant

portion of Section 8, which reads as under: -
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8.(1) Notw thstandi ng anything contained in this Act,

there shall be no obligation to give any citizen,--

(j) information which relates to personal information
the disclosure of which has no relationship to any
public activity or interest, or which would cause
unwarrant ed i nvasion of the privacy of the individual
unless the Central Public Information O ficer or the
State Public Information Oficer or the appellate
authority, as the case may be, is satisfied that the
larger public interest justifies the disclosure of

such i nformation

PROVI DED that the information which cannot be denied
to the Parlianment or a State Legislature shall not be

denied to any person.”

Section 11 deals with third party information and
sets out, that where an Appropriate Information Oficer
intends to disclose any information or record or part
thereof on a request made under this Act, which relates to
or has been supplied by a third party and has been treated

as confidential by that third party, the concerned Public
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Information Oficer shall give a witten notice to such
third party of the request, informng that he intends to
disclose the information on record, or part thereof, and
invite the third party to make a subm ssion in witing or
orally, regardi ng whether the i nformation should be
di scl osed, and such subm ssion of the third party shall be
kept in mnd while taking a decision about disclosure of

i nformati on.

Under Section 18 certain powers have been conferred
on the appropriate Information Commi ssion to receive and
inquire into a conplaint fromany person. In doing so
certain powers as vested in the Cvil Court while trying a
suit have been conferred on that authority. The next
rel evant provision is Section 19 which we shall reproduce to

t he extent necessary, which read as under: -

"19. Appeal .

(1) Any person, who does not receive a decision
within the tinme specified in sub-section (1) or
clause (a) of sub-section (3) of Section 7, or is
aggrieved by a decision of the Central Publ i c
Information Officer or State Public Information
Oficer, as the case may be, may, within thirty days
fromthe expiry of such period or fromthe receipt of
such a decision prefer an appeal to such officer who
is senior inrank to the Central Public Information

Oficer or State Public Information Oficer, as the



-11-

case may be, in each public authority.

(2) Were an appeal is preferred against an order
made by a Central Public Information Officer or a
State Public Information O ficer, as the case may be,
under Section 11 to disclose third party information,
t he appeal by the concerned third party shall be nmade

within thirty days fromthe date of the order.

(4) If the decision of the Central Public Information
Oficer or State Public Information Oficer, as the
case my be, against which an appeal 1is preferred
relates to information of a third party, the Central
I nf or mati on Conmi ssi on or State I nf or mati on
Comm ssion, as the case may be, shall give a

reasonabl e opportunity of being heard to that third

party.

(5) I'n any appeal proceedings, the onus to prove that
a denial of a request was justified shall be on the
Central Public Information Oficer or State Public
Information O ficer, as the case may be, who denied

t he request.™

A consideration of these provisions would indicate
that ordinarily the information sought for by a person |ike

Respondent No.5, nust be made avail abl e and such person need
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not give reasons for the information he seeks. Anot her
inportant aspect of the matter is that in respect of
information relating to a third party the concerned Public
Information O ficer nmust give notice to the third party and
if such third party makes subm ssions then to consider the

sai d submn ssi ons.

8. On behalf of the petitioner, |learned Counsel subnts
that the information sought for by Respondent No.5 of the
petitioner’s nedical records is confidential, considering
the 1Indian Medical Council (Professional Conduct, Etiquette
and Ethics) Regul ations 2002 framed under the provisions of
the Indian Medical Council Act, 1956, which hereinafter are
referred to as the Regulations. Regulation 2.2 which is

rel evant, reads as under: -

"2. 2. Pati ence, Delicacy and Secrecy. Patience and
del i cacy shoul d characterize t he physi ci an.
Confi dences concerning individual or donmestic life

entrusted by patients to a physician and defects in
the disposition or character of patients observed
during nedical attendance should never be revealed
unl ess their revelation is required by the |aw of the
State. Sonet i nes, however, a physi ci an nmust
determ ne whether his duty to society requires himto
enpl oy know edge, obtained through confidence as a
physician, to protect a healthy person against a
conmuni cable disease to which he is about to be

exposed. I n such instance, the physician should act
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as he would wi sh another to act toward one of his own

famly in |ike circunstances."”

It appears fromthis Regulation, that the information

as sought, should not be reveal ed unless the revelation is

required by the | aw of the State.

The next relevant Regulation is Regulation 7.14 which

reads as under: -

From

"7.14. The registered nedical practitioner shall not
disclose the secrets of a patient that have been

learnt in the exercise of his/her profession except:

(1) in a court of law under orders of the Presiding

Judge;

(i) in circunstances where there is a serious and

identified risk to a specific per son and/ or

comunity; and

(ti1) notifiable diseases.

I n case of conmmuni cabl e/ noti fi abl e di seases,

concer ned public health authorities should be

informed i medi ately."

this Regul ation it foll ows that t he Medi cal

Practitioner shall not disclose the secrets of his patient
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that has been learnt in the exercise of his profession
except in a Court of |law and under orders of the Presiding
Judge. The expression "Court of Law' and Presiding Judge
have not been defined. Considering normal interpretive
process, the expression "Court of Law' and orders of

Presi di ng Judge shoul d i nclude both Courts and Tribunal s.

9. Reliance was placed on the Declaration of Geneva,
adopted by the 2nd General Assenbly of the Wrld Medica
Associ ation, Ceneva, Switzerland, Septenber, 1948 and as
amended thereafter. Under this convention there is a
provi si on pertaining to right to confidentiality of
information about the patient’s health status, nedical
condition, diagnosis, prognosis and treatnment and all other
information of a personal kind with the exception, that
descendants rmay have a right of access to information that
would inform them of their health risk. O herwi se the
confidential information can only be disclosed if the
patient gives explicit consent or as expressly provided in
the |aw. Clause 10 refers to right to dignity. Even if
India is a signatory to the said declaration, Parlianment has
not enacted any |aw nmaking the declaration a part of the
Muni ci pal Law. It is well settled that in the absence of

Parliament enacting any |aw adopting the convention, the

convention by itself cannot be enforced. It is only in the
area of Private International law, in Jurisdictions |Iike
Admrality/Maritinme, that international conventions are
enforced based on customary usage and practice. That

however, wll be subject to the Municipal Law if there be
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any. In the absence of the convention being recognised by
law duly enacted, the provisions of the convention cannot
really be enforced. The only other way the convention can
be enforced is, if it can be read into Article 21 of the
Consti tuti on. See Unnikrishnan J.P. vs. State of A P.
Al R 1993 SC 2178.

10. The question that we are really called upon to answer
is the right of an individual, to Kkeep certain natters
confidential on the one hand and the right of the public to
be infornmed on the other, considering the provisions of the

Right to Information Act, 2005.

In the instant case on facts we are dealing with the
i ssue of to person convicted for contenpt of Court. Do such
a person during the period of incarceration, claimprivilege
or confidentially in respect of the nedical records
mai ntained by a public authority. The contention of the
respondent No.5 is that the larger public interest requires
that this information be disclosed, as persons in high
office or high positions or the like, in order to avoid
serving their termin Jail/prison or orders of detention or
remand to police custody or judicial remand wth the
connivance of officials get t hensel ves admtted into
hospi tal s. The public, therefore, it is submtted, has a
right to know, as to whether such a person was genuinely
admtted or admtted to avoid punishnment/custody and thus
defeat judicial orders. The public’s right in such case, it

is submtted, nust prevail over the private interest of such
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third person. The Court nust bear in mnd the object of the
Right to Information Act whichis to make the public
authorities accountable and their actions open. The
contention that the information may be msused is of no
consequence, as Parlianment wherever it has chosen to deny
such information has so specifically provided. As an
illustration our attention is invited to Section 8 which

provi des for exenption fromdisclosure of information.

11. I n support of the contention, that the information is
private and confidential and ought not to be disclosed, the
petitioner has invited our attention to various judgnments.
W may firstly refer to the judgnment of the Suprene Court in
Peoples Union For Cvil Liberties vs. Union of India, 1997
(1) ScC 301. The issue arose in a matter of telephone
t appi ng. The Suprene Court noting its judgnent in Kharak
Singh vs. State of UP. AR 1963 S.C. 1295, held that
"right" includes "right to privacy" as a part of the right
to life under Article 21. Noticing various other judgnents,
including in R Rajagopal v. State of T.N., (1994) 6 SCC
632 the Court arrived at a conclusion that the right to
privacy is inplicit in theright to I|ife and |iberty
guaranteed to the citizens under Article 21. It is a "right
to be let alone”. A citizen has a right "to safeguard the
privacy of his own, his famly, marriage, procreation,
not her hood, chi | d- beari ng and education anong ot her

matters." The Court then observed as under: -

"18. THE right to privacy - by itself - has not been
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identified wunder the Constitution. As a concept it
may be too broad and noralistic to define it
judicially. Whet her right to privacy can be cl ai ned
or has been infringed in a given case woul d depend on
the facts of the said case. But the right to hold a
t el ephone conversation in the privacy of one’s hone
or office wthout interference can certainly be
claimed as "right to privacy". Conversations on the
tel ephone are often of an intimate and confidenti al
character. Tel ephone conversation is a part of npdem
man’s |ife. It is considered so inportant that nore
and nore people are carrying nobile t el ephone
instrunments in their pockets. Tel ephone conversation
is an inportant facet of a man’s private life. R ght
to privacy woul d certainly include t el ephone
conversation in the privacy of one’s honme or office.
Tel ephone-tapping would, thus, infract Article 21 of
the Constitution of |India unless it is permtted

under the procedure established by |aw"

Reliance was placed in M. "X, Appellant wv.

Hospital "Z", Respondent, AIR 1999 S. C. 495. The issue

involved therein is disclosure of information of a patient

af fected by H V. The person whose information was

di scl osed, sought an action in damages, by noving the

Nat i onal Consuner Disputes Redressal Comm ssion which was

rejected and hence the Appeal to the Suprene Court. In

considering the duty to naintain confidentially, the Court

traced

its history to the Hippocratic Gath. The Court then
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noted that in iIndia it is the Indian Medical Council Act
which controls nedical practitioners and the power to make
regul ati ons. The Court observed that in doctor-patient
rel ati onship, the nost inportant aspect is the doctor’s duty
of maintaining secrecy and the doctor cannot disclose to a
person any information regarding his patient, which he has
gathered in the course of treatnent nor can the doctor
di sclose to anyone el se the node of treatnent or the advice
given by himto the patient. The Code of Medical Ethics,
carves out an exception to the Rule of confidentiality and
permts the disclosure in the circunstances enunerated in
the judgnment under which public interest would override the
duty of confidentiality particularly where there is an
i medi ate or future health risk to others. Dealing with the

aspect of privacy, the Court observed as under: -

"27. Di scl osure of even true private facts has the
tendency to disturb a person’s tranquillity. It may
generate nmany conplexes in himand nay even lead to
psychol ogi cal problenms. He nmay, thereafter, have a
disturbed life all through. 1In the face of these
potentialities, and as already held by this Court in
its various decisions referred to above, the Ri ght of
Privacy is an essential conmponent of right to life
envisaged by Article 21. The right however, is not
absolute and may be lawfully restricted for the
prevention of crinme, disorder or protection of health
or norals or protection of rights and freedom of

ot hers."
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13. The right to privacy now forns a part of right to
life. It would, therefore, be apparent on a reading of
Regulation 2.2 and 7.14 framed under the Medical Council of
I ndia Act that information about a patient in respect of his
ai | ment normal ly cannot be di scl osed because of the
Regul ations, which is subordinate |egislation except where
the Regulation provides for. The Right to Information Act,
is an enactnment by Parliament and the provisions contained
in the enactnment nust, therefore, prevail over an exercise
in subordinate legislation, if there be a conflict between
the two. The exception fromdisclosure of information as
contained in Section 8 has sone inportant aspects. Section
8(1)(j) provides that personal information the disclosure of
which has no relationship to any public activity or
interest, or which would cause unwarranted invasion of the
privacy of the individual shall not be disclosed unless the
Central Public Information Oficer or the State Public
Information O ficer or the Appellate Authority is satisfied,
that the larger public interest justifies the disclosure of
such information. In other words, if the information be
personal or would anpount to invasion of privacy of the
i ndi vidual, what the concerned Public Information O ficer
has to satisfy is whether the larger public interest
justifies the disclosure. 1In our opinion, the Regulations
framed under the Indian Medical Council Act, will have to be
read wth Section 8(1)(J) of the Right to Information Act.
So read it is within the conpetence of the concerned Public

Information Oficer to disclose the information in |arger



-20-

public interest or where Parlianment or State Legislature

could not be denied the information.

14. The next aspect of the matter is whether the proviso
after Section 8(1)(j) applies inits entirety to Section
8(1)(a) to 8(1) or only to Section 8(1)(j). Does,
therefore, the proviso apply to Section 8(1). Bef or e
answering the issue we nmay refer to the judgnent of a
| earned single Judge of this Court in the case of Panaji
Muni ci pal Council vs. Devidas J.S. Kakodkar & Anr., 2001
(Supp.2) Bom C R 544, to which our attention was invited
by the |earned Counsel for the petitioner. 1In that case
what was in issue was the proviso to Section 5 of the Goa
Rights of Information Act, 1997. The proviso there was
placed after the various provisions. The |learned Single
Judge while construing the effect of the proviso, restricted
it only to Sub-Sections 5(e) and not to Section 5(a),(b),(c)
and (d) as otherw se according to the |learned Judge the
Section was liable to be struck down as being violative of
Article 21 of the Constitution of India. W do not propose
to go into the correctness of the said judgnent. Suffice it
to say that in the Central Act, the proviso has been placed
after Section 8(1)(j) and in that context it would have to
be so interpreted. So reading the proviso applies only to
Section 8 (1) (j) and not to the other sub-sections of that

Secti on.

15. The question then is what is the true inport of the

provi so, which sets out that the information which cannot be
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denied to Parlianment or a State Legislature shall not be
denied to any person. Are the nedical records naintained of
a patient in a public hospital covered by the provisions of
the Act. Can this information be wthheld to either
Parliament or State Legislature as the case nay be on the
ground that such information is confidential. To our mnd
generally such information normally cannot be denied to
Parliament or the State Legislature unless the person who
opposes the rel ease of the information makes out a case that
such information is not available to Parlianment or the State
Legi slation under the Act. By its very constitution and the
pl enary power s whi ch the Legi sl ature enj oys, such
i nformation cannot be denied to Parliament or State
Legi slature by any public authority. As the preanble notes,
the Act is to provide for setting out a practical reginme of
right to information for citizens, to secure access to
information wunder the control of public authorities as al so
to pronote transparency and accountability in the working of
every public authority. These objects of the |egislature
are to meke our society nore open and public authorities
nore accountable. Normally, therefore, all such information
nmust be made readily available to a citizen subject to right
of privacy and that information having no relationship to
any public authority or entity. 1In the instant case the
respondent No.2 while granting the application of respondent
No.5, has given as reasons larger public interest and as
that the information could not be with-held from Parliament
or State Legislature. The | earned Associate Advocate

CGeneral infornmed us that the State Assenbly has not franed
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any Rules in the matter of receiving information.

The test always in such matter is between private
rights of a citizen and the right of third person to be
informed. The third person need not give any reason for his
information. Considering that, we nmust hold that the object
of the Act, leans in favour of naking avail able the records

in the custody or control of the public authorities.

16. In this case we are dealing with a case of a person
who was sentenced for contenpt of the Court at that tine in
respect of which the information is sought. I n D. Bhuvan
Mbhan Patnaik & Ors. vs. State of AP. & Os., AIR 1974
SC 2092 the Suprene Court reiterated the rights of a convict

and was pleased to hold that: -

"Convicts are not by mere reason of the conviction,
denuded of all the fundanental rights which they

ot herwi se posses.”

The Court also held that the conviction nmay result in
deprivation of fundanental freedons like the right to nove
freely throughout the territory of India or the right to
"practice” a profession. But the Constitution guarantees
other freedons for the exercise of which incarceration can
be no inpedinment. The convict is entitled to the precious
right guaranteed by Article 21 of the Constitution of India.
Therefore, wunder our constitution the right to personal

liberty and sonme of the other fundanental freedons are not
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totally denied to a convict during the peri od of

i ncarceration.

16. In the instant case according to the respondent No.5
the petitioner though a convict was admtted in the general
ward of the hospital and was put up in an air conditioned
room and not in the Prisoners Ward. The right to receive
nmedi cal treatment as a part of right to life, could not have
been denied to the petitioner. The reasons for the
informati on sought by the respondent No.5 need not be gone
into, as the Act itself under Section 6(2) does not require
the applicant to give any reasons for requesting the
i nformation. The contention on behalf of the petitioners,
therefore, that information given may be msused really in
our opinion would not arise considering the object behind
Section 6(2) of the Act. The provisions of the Right to
Information Act, wll override the provisions of the
Regul ati ons framed under the Indian Medical Council Act to
the extent they are inconsistent. The exercise of power
under the Act in respect of private information is subject

only to Section 8(1)(j) and the proviso.

17. The law as discussed nmay now be set out. The
confidentiality required to be maintained of the nedical
records of a patient including a convict considering the
Regul ations framed by the Medical Council of India cannot
override the provisions of the Right to Information Act. |If
t here be inconsistency between the Regul ati ons and the Ri ght

to Information Act, the provisions of the Act would prevail
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over the Regulations and the information will have to be
made available in ternms of the Act. The Act, however,
carves out sonme exceptions, including the release of
personal information, the disclosure of which has no

relationship to any public activity or interest or which
woul d cause wunwarranted invasion of the right to privacy.
In such cases a discretion has been conferred on the
concerned Public Information Oficer to make avail able the
information, if satisfied, that the |larger public interest
justifies the disclosure. Thi s di scretion nmust be
exercised, bearing in mnd the facts of each case and the
|arger public interest. Normally records of a person
sentenced or convicted or remanded to police or judicial
custody, if during that period such person is admtted in
hospital and nursing home, should be nade available to the
person asking the information provided such hospital nursing
home is nmaintained by the State or Public Authority or any
other Public Body. It is only inrare and in exceptional
cases and for good and valid reasons recorded in witing

can the information may be deni ed.

In those cases where the information sought cannot be
denied to either Parlianent or State Legislature, as the
case my be, then the information cannot be denied unless
t he third per son satisfies t he authority t hat
Parliament/Legislature, 1is not entitled to the information.
There is no discretion in such cases to be exercised by the
concerned Information O ficer. The information has to be

either granted or rejected, as the case may be. Every
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public authority, whose expenditure is net partly or wholly
from the funds voted by the Parlianent/Legislature or
Gover nnent funds are availed off is accountable to
Parliament/Legi slature, as they have interest to know that
the funds are spent for the object for which they are
released and the enployees confirmto the Rules. The
conduct of the enployees of such an organi sation subject to
their statutory rights can also be gone into. [If patients
are to be admtted in hospital for treatment then those

enpl oyees in the hospital are duty bound to admt only those

who are eligible for adm ssion and nedi cal treatnent. The
records of such institution, therefore,, ought to be
available to Parlianent or the State Legislature. The

Parliament/Legi slature and/or its Commttees are entitled to
the records even if they be confidential or personal records
of a patient. Once a patient admts hinself to a hospital
the records nust be available to Parlianent/Legislature,
provided there is no legal bar. W find no |egal bar,
except the provisions of the Regul ations framed under the
I ndian Medical Council Act. Those provisions, however,
woul d be inconsistent with the proviso to Section 8(1)(j) of
the Right to Information Act. The Right to Information Act

woul d, therefore, prevail over the said Regul ations.

18. Having said so, we are left with the other contention
urged on behalf of the petitioner, that considering Section
19(4) of the Act which we have earlier reproduced the
information could not have been given wthout giving a

reasonabl e opportunity of being heard to the third party, in
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the instant case the petitioner. W may note the schene of
the Act. In so far as the Public Information Oficer is
concerned before giving any information an opportunity has
to be given to the third party as can be seen from Section
11 of +the Act. W then have Section 19(2) which provides
for an Appeal against an order by a person aggrieved to
disclose third party information. The right of Appeal is
also conferred under Section 19(4). 1In such cases the
Section requires that the third party should be given a
reasonabl e opportunity. |It, therefore, appears that before
any order is passed a third party has to be given notice in
order that he nmay be heard. The question is whether this
provision is purely procedural and failure to give notice
would not render the decision illegal. Learned Counsel
relies on the judgnent in the case of State Bank of Patial a
and Os. vs. S.K Sharma, AIR 1996 SC 1669. The issue
there pertained to a Departnental enquiry and the right to
be heard or given an opportunity. Wile dealing with the
issue the Court noted, adverting to the principles of
natural justice, that there cannot be any hard and fast
formula. |If failure amounts to violation of a procedure the
Court observed and prejudi ce has been occasioned, the sane
has to be repaired and renedied by setting aside the
enquiry, if no prejudice is established no interference is

called for. The Court then observed as under: -

“In this connection, it nmay be renenbered that there
may be certain procedural provisions which are of a

fundanmental character, whose violation is by itself
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proof of prejudice. The Court may not insist on

proof of prejudice in such cases......

The Section itself contenplates, that before gi ving
information the third party has to be given an opportunity.
It wll, therefore, be difficult to accept the contention
that this 1is nerely a procedural requirenent and that the
party would not be prejudiced. As we have noted, nornally
the information sought about nedical records of a convict
and the |ike nust be nade available, yet it is possible that
in a given case, a party may give sufficient reasons as to
why the information should not be revealed. |In the instant
case considering that the petitioner was convicted for
contenpt and was sent to jail and thereafter spent |arger
part of his prison termin hospital the right of a public to
be informed would normally outweigh the right of the
petitioner to hold on to his nedical records. But as noted
by the Courts the right of hearing is not an enpty
formality. If the petitioner did not get a hearing before
the Appellate Authority, it cannot be argued that the sane
can be cured by the petitioner getting an opportunity before
this Court. A long termago Meggarry J., in National Union
of Vehicle Builders (1971) 1 Ch. 34 observed as under: -

"If one accepts the contention that a defect of
natural justice in the trial body can be cured by the
presence of natural justice in the appellate body,
this has the result of depriving the nenber of his

right of appeal fromthe expelling body. If the
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rules and the |aw conbine to give the nenber the
right to a fair trial and the right of appeal, why
should he be told that he ought to be satisfied with
an unjust trial and a fair appeal? Even if the
appeal is treated as a hearing de novo, the nmenber is
bei ng stripped of his right to appeal to another body
from the effective decision to expel him | cannot
think that natural justice is satisfied by a process
whereby an unfair trial, though not resulting in a
valid expulsion, will nevertheless, have the effect
of depriving the nmenber of his right of appeal when a
valid decision to expel himis subsequently nade.
such a deprivation would be a powerful result to be
achieved by what inlawis a nmere nullity; and it is
no mere triviality that mght be justified on the
ground that natural justice does not nean perfect
justi ce. As a general rule, at all events, |I hold
that a failure of natural justice in the trial body
cannot be cured by a sufficiency of natural justice

in an appel |l ate body."

This proposition was approved by the Apex Court in Institute
of Chartered Accountants of India v.. L.K Ratna, AR 1987
SC 72. In sone cases in exercise of extra ordinary
jurisdiction, t he Court perhaps in order to avoi d
multiplicity of proceedings and the del ay occasi oned m ght
wi thout remanding the matter decide the matter provided al

the material is on record. On the facts here petitioner had

no opportunity of giving his say before the Appellate
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Aut hority. Hence we are not inclined to adopt that course
on the facts of the case. Even otherw se the requirenent of
notice is not an enpty formality. It gives an opportunity
to the third party to put its point of view why the
information should not be disclosed and be heard on the
poi nt . Admttedly in this case no notice was given to the

petitioner by Respondent No. 2.

In the light of that in our opinion for the failure
by the respondent No.2 to give an opportunity to the
petitioner the inpugned order will have to be set aside and
the matter remanded back to Respondent No.2 to give an
opportunity to the petitioner and thereafter dispose of the
matter according to |aw. Considering the public el enent and
interest involved we direct the respondent No.2 to dispose

of the matter on remand within 30 days fromtoday.

Rule to that extent nade partly absol ute. In the

circunstances of the <case there shall be no order as to

costs.

(F.1.REBELLO J)

(R M SAVANT, J.)



