31 December  2008

Decision No. 0809-0860

1.    “The preamble is the soul of the Act and gives an insight into the minds of the framers of the Act. It clearly spells out the aims and objectives of the Act. Accountability and transparency are the paramount objectives of the Act. Right to Information is not only a legal right, but also a Fundamental Right as enunciated by the Hon’ble Supreme Court in plethora of judgments.

Section 3 of the Act lays states, 
“subject to the provisions of this Act, all citizens shall have the right to information.” 
As per Section 3 of the Act, citizen’s right to access information under the Act is absolute, subject only to limitations prescribed under the Act. This Section forms the core of the Act and is a crisp, unambiguous declaration of the aims and objectives of the Act.  To make this right meaningful and effective, citizens are not required to give any justification for seeking information.

Further, in Section 6 (2) of the Act in crystal clear words it is lays down as follows:

“6 (2) 
An applicant making request for information shall not be required to give any reason for requesting the information or any other personal details except those that may be necessary for contacting him.”
Thus the law makes it very clear that no justification is required from the applicant for obtaining the information.


The obligation on the public authority to give information to the sovereign citizens is absolute and is limited only by Sections 8 and 9.”   (pg. 3) 

2.    Any refusal of information has to be only on one or more grounds mentioned in section 8 (1) or Section 9. The Act gives no scope to the adjudicating authorities to import new exemptions other than those that have been provided under the Act and thereby deny the information. In a democracy the Government belongs to the people and therefore the rights of the owner to access this information has to be respected very carefully. Since in Section 3 it has been stated that ‘subject to the provisions of this Act, all citizens shall have the right to information’, it follows that denial of information can only be on the basis of the exemptions in the Act and no other grounds for denial are valid.  (pg. 5)
3.  The test of public interest is to be applied to give information, only if any of the exemptions of Section 8 apply. Even if the exemptions apply, the Act enjoins that if there is a larger Public interest, the information would still have to be given. There is no requirement in the Act of establishing any public interest for information to be obtained by the sovereign Citizen; nor is there any requirement to establish ‘protecting of any larger Public interest’. Therefore, in view of the above provisions of the Act, the denial of information in the Commission’s orders are ‘per incuriam’. I therefore, respectfully differ with the view taken by the Commission in B.L.Goel v. AIIMS. 

 
This Commission is conscious of the fact that it has been established under the Act and being an adjudicating body under the Act, it cannot take upon itself the role of the legislature and import new exemptions hitherto not provided. The Commission cannot of its own impose exemptions and substitute their own views for those of Parliament. The Act leaves no such liberty with the adjudicating authorities to read law beyond what it is stated explicitly. There is absolutely no ambiguity in the Act and tinkering with it in the name of larger public interest is beyond the scope of the adjudicating authorities. Creating new exemptions by the adjudicating authorities will go against the spirit of the Act. 


Under this Act, providing information is the rule and denial an exception. Any attempt to constrict or deny information to the Sovereign Citizen of India without the explicit sanction of the law will be going against rule of law. 


Right to information as part of the fundamental right of freedom of speech and expression is well established in our constitutional jurisprudence. Any restriction on the Fundamental Rights of the Citizens in a democratic polity is always looked upon with suspicion and is invariably preceded by a great deal of thought and reasoning. Even the Parliament, while constricting any fundamental rights of the citizens, is very wary. Therefore, the Commission is of the view that the Commission,- an adjudicating body which is a creation of the Act,- has no authority to import new exemptions and in the process curtail the Fundamental Right of information of citizens. 

Even exemptions under section 8(1) are not absolute, and are subject to larger public interest as mentioned in section 8 (2) which reads, 

“Not withstanding any of the exemptions permissible in accordance with sub section (1), a public authority may allow access to information if public interest in disclosure outweighs the harm to protected interest.”  

The concept of public interest cannot be invoked for denial of information. The Section empowers the Public Information Officer to provide the exempted information if it is in the larger public interest; meaning thereby that access to the exempted information can be allowed if public interest is served in providing the information.    (Page 6&7)

27 January 2009   
Decision No. 1287-00064  
Copies of Court orders have to be given under RTI

        No claim has been made by the PIO of any exemption under the RTI act to deny the information. If a Public authority has a process of disclosing certain information which can also be accessed by a Citizen using Right to Information, it is the Citizen’s right to decide which route he wishes to use. The existence of another method of accessing information cannot be used to deny the Citizen his freedom to use his fundamental right codified under the Right to Information Act. If Parliament wanted to restrict his right, it would have been stated in the Law. Nobody else has the right to constrain or constrict the rights of the Citizen.

There is no proviso in the Right to Information Act which restrains the Citizen’s right to use it, if another route to avail information has been offered. It is a Citizen’s right to use the most convenient and efficacious means available to him. 

Decision 1566-00213

9 February 2009

PIO of Architecture Councilo refused to give an enquiry report

Since Right to Information is a fundamental right of Citizens, where denial has to be only on the basis of the exemptions under Section 8 (1), it is necessary to carefully explain the reasons of how any of the exemptions apply, when a PIO wishes to deny information on the basis of the exemptions. Merely quoting the Subsection of Section 8 is not adequate. Giving information is the rule and denial the exception. 

In the present case no reasoning has been given initially or in the written submissions as to how releasing the report would lead to endangering the life or physical safety or identify the source of information given in confidence for law enforcement. In the absence of any reasoning, the exemption under Section 8 (1) (g) is held to have been applied without any basis.

The second ground for denial is Section 8 (1) (e) on the ground that the information –‘the report of the Expert Committee’- is held by the Public authority in a fiduciary relationship. 

The traditional definition of a fiduciary is a person who occupies a position of trust in relation to someone else, therefore requiring him to act for the latter's benefit within the scope of that relationship. In business or law, we generally mean someone who has specific duties, such as those that attend a particular profession or role, e.g. financial analyst or trustee. The information must be given by the holder of information when there is a choice,- as when a litigant goes to a particular lawyer, or a patient goes to particular doctor. It is also necessary that the principal character of the relationship is the trust placed by the provider of information in the person to whom the information is given. An equally important characteristic for the relationship to qualify as a fiduciary relationship is that the provider of information gives the information for using it for his the benefit of the giver. When a committee is formed to give a report, the information provided by it in the report cannot be said to be given in a fiduciary relationship. All relationships usually have an element of trust, but all of them cannot be classified as fiduciary. The information in the report was certainly not given for the benefit of the Expert Committee. Hence, the contention that the Expert Committee gave the report in a fiduciary relationship is not correct.

Decision 1678-00284

16 February 2009

The appellant had paid Rs.50000 to an agency called COMEDK which is a consortium of various dental, medical and engineering colleges in Karnataka. The Engineering colleges are affiliated to AICTE, and appear to have formed an ingenious method of flouting the rules and regulations of the affiliating body the AICTE. Whereas by AICTE’s rules the fees of students should be refunded if the seat which they refuse after payment of fees is allotted to another student, the front COMEDK refuses to refund the fees. AICTE feigns that they are helpless and the respondent states he is still obtaining a legal advice on the matter since over 8 months now. 

The appellant is being told that the information on refund of his fees cannot be provided since the front COMEDK is beyond the pale of all regulation.

AICTE is directed to send a copy of legal advice obtained to the appellant. 

It should also ensure that its writ runs in colleges which it gives affiliation.
Decision 1763-00925
18 February 2009

The enquiry report has been denied wrongly and the PIO is not able to offer any justification as to how Section 8 (1) (e), (g) and (h) apply. However the respondent states that he feels the enquiry officer’s name should not be revealed. The Commission directs that the copy of the enquiry report be given to the appellant with all details. The answer to point 1 must also be provided clearly indicating the actions taken.  

The case is a complaint of sexual harassment of a child in the Lajpat nagar Children’s home. The appellant had filed the complaint on 15 March 2007 and it is shameful that even after 23 months the Public authority has not been able to come to any conclusion. By sheer delay and obfuscation, it appears that reprehensible acts are allowed to go unpunished. In an earlier information provided by the Public authority on 11 April 2007 there is a statement that ACP Shakarpur must take appropriate action against two police constables. 

Yet nothing has happened and the Public authority is taking of holding one more enquiry.

The Director of Women and Child Development Department GNCT is directed to file a report on this matter and the action being taken before 15 March 2009. The report will be submitted to the Commission and a copy will be sent to the appellant.

Decision no. 1777-00838
18 February 2009

Subjudice cannot be ground for not giving information

The appellate authority had claimed exemption under Section 8 (1) (e), but the PIO has given no reason to justify how Section 8 (1) (e) can apply. 

The CIC decision cited by the respondent states ‘The matter is subjudice. The appellate authority has correctly advised that information in question could be obtained through Court, which is examining the matter.’ No reasoning has been offered as to which exemption clause of the RTI act applies. The only exemption of Section 8 (1) which might remotely apply is Section 8 (1) (b) which states, ‘information which has been expressly forbidden to be published by any court of law or tribunal or the disclosure of which may constitute contempt of court;’ can be denied.
This clause does not cover subjudice matters, and unless an exemption is specifically mentioned, information cannot be denied. Disclosing information on matters which are subjudice does not constitute contempt of Court, unless there is a specific order forbidding its disclosure. I respectfully have to disagree with the earlier decision cited by the appellant since it is per incuriam.

This Commission rules that a matter being subjudice cannot be used as a reason for denying information under the Right to Information Act. 

No. 2074-00189    25 February 2009
The appellant has been trying to draw the attention of UGC to the fact that Shaligram Smarak PG College, Rasna (Meerut), U.P. has taken grant for a hostel building which has not been completed, and he alleges it stands on land not owned by the college. He had complained about this in July 2006 to the UGC which constituted an enquiry Committee headed by Dr. C.S. Meena and Prof. M.H. Qureshi. The report of this enquiry committee was submitted on 9/10/2006 reporting that the hostel building was not complete. It records the complaint of the appellant that the hostel building was on land whose ownership was not with the institution, but makes no further comment. The enquiry committee records that a false report has been filed with UGC about the hostel building being complete. The UGC gives the complete money for the building, and yet has taken no action in the last three years except to send dutiful reminders to the Institution.

The appellant has asked about what action has been taken against the Institution and the UGC informed that it only sends reminders to the Institution. It is a matter of concern that the UGC which has been charged and trusted with the responsibility of recognizing educational Institutions and disbursing grants, acts in a completely irresponsible manner and takes no responsibility to bring errant Institutions in line. 

The Chairman of UGC is directed to send a report on this matter to the appellant and the Commission before 15 March 2009. 

The PIO is directed to give a copy of the enquiry Committee report to the appellant and the Commission.

Decion no. 2109-01262
27 February 2009

Section 3 of the Act defines the purpose of the Act very succinctly:

‘Subject to the provisions of this Act, all citizens shall have the right to information.’

With a great economy of words this section is perhaps the most important section of the RTI Act 2005. The Sovereign Citizen of India has the right to access all information since he owns it, and this right may be curtailed only by the limited provisions of this Act.  (pg.5)

‘Provided that the information, which cannot be denied to the Parliament or a State Legislature shall not be denied to any person.’
With this sentence Parliament has recognized that the individual Citizen,- the sovereign of this democracy,- gives it legitimacy, and therefore its  right to get information cannot exceed the right of its master.    (pg. 8)

Even if the exemptions of Section 8 (1) apply in a particular matter, if there is larger public interest, information shall be disclosed. It is useful to comment here that an applicant does not have to show any public interest for disclosure of any information, unless a specific exemption under Section 8 (1) is established.    (pg.8)

  A fiduciary relationship is one where the key element is that the relationship is principally characterized by trust and the information is given for use only for the benefit of the giver. Here the information has been given as per the rules to get an authorization to get a water connection, from the Public authority.  The traditional definition of a fiduciary is a person who occupies a position of trust in relation to someone else, therefore requiring him to act for the latter's benefit within the scope of that relationship. In business or law, we generally mean someone who has specific duties, such as those that attend a particular profession or role, e.g.,financial analyst or trustee. In the instant case a key element of the relationship between the applicant for a water connection and the Delhi Jal Board certainly cannot be said to be primarily of trust by the applicant in the Public authority, nor can it be said that the information was given for the benefit of the giver. The information was provided to get an authorization for a water connection.   ( pg. 9,10)
Under Section 8 (1) (j) information which has been exempted is defined as:

"information which relates to personal information the disclosure of which has no relationship to any public activity or interest, or which would cause unwarranted invasion of the privacy of the individual unless the Central Public Information Officer or the State Public Information Officer or the appellate authority, as the case may be, is satisfied that the larger public interest justifies the disclosure of such information:"

To qualify for this exemption the information must satisfy the following criteria:

1. It must be personal information.  

Words in a law should normally be given the meanings given in common language. In common language we would ascribe the adjective 'personal' to an attribute which applies to an individual and not to an Institution or a Corporate. From this it flows that 'personal' cannot be related to Institutions, organisations or corporates.  ( Hence we could state that Section 8 (1) (j) cannot be applied when the information concerns institutions, organisations or corporates.).

The phrase 'disclosure of which has no relationship to any public activity or interest'  means that the information must have some relationship to a Public activity. 

Various Public authorities in performing their functions routinely ask for 'personal' information from Citizens, and this is clearly a public activity.  When a person applies for a job, or gives information about himself to a Public authority as an employee, or asks for a permission, licence or authorisation, all these are public activities. 

We can also look at this from another aspect. The State has no right to invade the privacy of an individual. There are some extraordinary situations where the State may be allowed to invade on the privacy of a Citizen. In those circumstances special provisos of the law apply, always with certain safeguards. Therefore it can be argued that where the State routinely obtains information from Citizens, this information is in relationship to a public activity and will not be an intrusion on privacy. 

      Certain human rights such as liberty, freedom of expression or right to life are universal and therefore would apply uniformly in all Countries uniformly. However, the concept of 'privacy' is related to the society and different societies’ would look at these differently. India has not codified this right so far, hence in balancing the Right to Information of Citizens and the individual's Right to Privacy the Citizen's Right to Information would be given greater weightage. 

       Therefore we can accept that disclosure of information which is routinely collected by the Public authority and routinely provided by individuals, would not be an invasion on the privacy of an individual and there will only be a few exceptions to this rule which might relate to information which is obtained by a Public authority while using extraordinary powers such as in the case of a raid or phone-tapping.    (pg. 10, 11)

1. Third party has the right to refuse to divulge with information relating to him, and unless a large Public interest can be established, the information will not be disclosed. 

No legal provision has been cited. 

We will now look at the main contentions relied upon by the third party from the judgement of the Hon’ble Gujarat High Court:

a) It is necessary that a larger Public interest must be justified and the purpose of the applicant and his profile and credentials looked at.

b) The Public information officer is charged with the duty to ensure that the Right does not become a tool in the hands of a busy body.  

The Right to Information is a fundamental right of Citizens. The Act has elegantly and crisply defined its objective in Section 3 where it states ‘Subject to the provisions of this Act, all citizens shall have the right to information.’

The test of public interest is to be applied to give information, only if any of the exemptions of Section 8 apply.  Even if the exemptions apply, the Act enjoins that if there is a larger Public interest, the information would still have to be given. There is no requirement in the Act of establishing any public interest for information to be obtained by the sovereign Citizen; nor is there any requirement to establish larger Public interest, unless an exemption is held to be valid. Insofar as looking at the credentials of the applicant are concerned, the lawmaker has categorically stated that 

in Section 6 (2) , ‘An applicant making request for information shall not be required to give any reason for requesting the information or any other personal details except those that may be necessary for contacting him.’ Since the law categorically states that no information shall be required be supplied by the applicant except those that may be necessary for contacting him, it is clear that the credentials of the applicant are of no relevance, and are not to be taken into account at all when giving the information. Truth remains the Truth and it is not important who access it. If there is a larger Public interest in disclosing a Truth, it is not relevant who gets it revealed.  Hence we respectfully disagree with the contention of the Hon’ble Gujarat High Court.
 
Under this Act, providing information is the rule and denial an exception. Any attempt to constrict or deny information to the Sovereign Citizen of India without the explicit sanction of the law will be going against the rule of law. The Citizen needs to give no reasons nor are his credentials to be checked for giving the information. If the third party objects to giving the information, the Public Information Officer must take his objections and see if any of the exemption clauses of Section  8 (1) apply. If the any of the exemption clauses apply, the PIO is then obliged to see if there is a larger Public interest in disclosure. If none of the exemption clauses apply, information has to be given.       (pg. 11,12)

2 March 2009

Decision no. 2120-00729
The appellant and his families’ land has been acquired by the Government in 2003 against which they are entitled to compensation and alternative plots. The RTI application seeks to know the status of their applications for the alternate plots they are entitled to. 

The respondent admits that they are entitled to the alternate plots but states they are presently considering plot allotments upto 2000. The Citizens whose lands are acquired are not informed about the status of their applications for alternate plots and  are left in anxiety wondering when they will get the alternate plots under the rehabilitation policy. This is indeed distressing for the Citizen whose land is acquired. 

At the very least the Public authority must inform all applicants whether they are entitled to the alternate land. The Public authority must declare this Suo Moto.
Decision:

The appeal is allowed.

The PIO will provide the status of the applications asked for by the appellant before 15 March 2009.

A copy of this will also be sent to the Commission before 15 March 2009.

The information on the status of alternate land allotments for acquired lands must necessarily be declared Suo Moto by the Public authority.

The Principal Secretary Land & Bulding will inform the Commission of a date by which this suo moto declaration will be made.

The Principal Secretary Land and Building will submit a report to the Commission about making this Suo Moto declaration before 30 March 2009.

Decision no. 2550-01098
31 March 2009

Thus it is clear that a deemed University gets this status by virtue of a notification issued by the Central government. NMIMS has been conferred the status of a deemed University by virtue of notification no. F.9-37/2001-U-3 dated 13 January 2003 of the Government of India. It clearly meets the criterion of Section 2 (d) of the act since it gets its status as ‘deemed University’  by virtue of a notification by the Central Government. All deemed Universities are Public authorities as defined under the RTI act. Since NMIMS University is also a deemed University by virtue of a notification by the Central Government it is a Public authority and must furnish information as mandated by the RTI act. 
Decision 2603-00072
2 April 2009

The appellant’s son had done a course on computing and multimedia of BIT and HND with IGNOU. His son Mr. Obaidurrahman Ansari has appeared for this course and has cleared this course in December 2005. He was eligible to get a certificate for HND program from Edexcel International UK. The certificate is awarded by Edexcel on successful completion of the program at IGNOU.   Mr. Obaidurrahman Ansari has completed the course successfully according to the PIO but the young man has not been given the certificate. People who have done the course after him have also been given the certificate, but IGNOU is not able to give the certificate to the appellant’s son since it says it is writing letters to Edexcel and has no explanation for this lapse.

The PIO informs that Edexcel courses continue in India.

It is absurd that a young man is cheated and frustrated in this manner by IGNOU. 

The Vice-Chancellor of IGNOU Prof. Rajasekharan Pillai is directed to enquire into the matter and send a report to the Commission before 30 April 2009. The PIO informs the Commission that there are other students who are also going through this traumatic experience.
